's requirement that common questions of law or fact predominate and asserts that the text of the rule implies that variations in state law alone should rarely, if ever, render a class uncertifiable. In turn, Part III argues that a proper understanding of choice-of-law doctrine and modem case management techniques, as well as the policies underlying Rule 23(b)(3), can enable a district court to successfully manage a nationwide Rule 23(b)(3) class action. 6 Part III.A examines two key Supreme Court decisions on choice of law and suggests that the application of a single law to the class as a whole is permissible in certain circumstances. However, if a district court cannot apply a single law because of constitutional or state choice-of-law constraints, Part III.B asserts that a district court may sever core issues, group and subclass state laws into a small number of clusters by utilizing the author's proposed "horizontal Erie doctrine," and employ the specialized verdict to try the case on the merits.
(7th Cir 1995) (decertifying nationwide class of hemophiliacs, in part, because the district court's national "amalgam" approach violated the Erie doctrine); Walsh v Ford Motor Co, 807 F2d 1000, 1011-12 (DC Cir 1986) (remanding nationwide automobile owner class action suit for determination of whether variations in state law defeat predominance). But see In re School Asbestos Litigation, 789 F2d 996,1010 -11 (3d Cir 1986 ) (affirming conditional certification where the variations in state law may be grouped and subclassed accordingly); In re Diamond Shamrock Chemicals Co, 725 F2d 858,861-62 (2d Cir 1984) (denying writ of mandamus to vacate class certification where the application of a single "national substantive rule" is possible).
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This Comment focuses on nationwide federal class actions based on diversity or supplemental jurisdiction that are initiated in a single forum. The unique aspects of settlement class actions, nationwide state class actions, and federal question class actions are not considered. In addition, the choice-of-law subtleties involved in cases consolidated by the Judicial Panel on Multidistrict Litigation present much more difficult issues than normal Rule 23(b)(3) nationwide class actions and are beyond the scope of this Comment. In these consolidated cases, the Supreme Court's decision in Ferens v John Deere Co, 494 US 516,523 (1989) , requires the district court in which the cases are consolidated to apply the choice-of-law principles of each of the transferor states, thereby compounding the choice-of-law problem exponentially.
6 Some courts have experimented with the proposed tools already and the author's suggestions rely in part on this experience. Yet some of the tools, as well as the arguments advanced in support of them, are controversial and subject to legitimate criticisms by courts and commentators alike. Thus, it is important to stress that the goal of this Comment is not to advocate a global framework that may be used to overcome the modem presumption against certifying nationwide Rule 23(b)(3) class actions in all cases, but rather to offer litigants and courts as many avenues around this presumption as possible in an effort to combat the frustrating effects of the presumption on the policies underlying Rule 23(b)(3). The author's theoretical discussion of the choice-of-law problem should not substitute for case-specific analysis of the propriety of a nationwide Rule 23(b)(3) class action in any given scenario.
I. THE CHOICE-OF-LAW PROBLEM

A. Rule 23
Rule 23 of the Federal Rules of Civil Procedure governs class actions and is primarily designed to facilitate three policy goals. 7 First, the class action mechanism is designed to achieve greater economies of scale throughout the justice system by eliminating the inefficiencies associated with litigating common issues of law and fact in separate cases across the country. At the same time, the class action endeavors to distribute greater justice by establishing a collective action vehicle for small plaintiffs lacking incentives to litigate on their own because the costs of litigation outweigh the potential value of their claims. 9 By spreading the costs of litigation across a class, a greater number of litigants are able to pool their resources in an effort to vindicate their rights. Finally, the class action protects defendants from inconsistent obligations that may be created by varying results in different courts, and similarly, it promotes the equitable principle that similarly situated plaintiffs should receive similar recoveries.
The requirements of Rule 23 reflect these underlying policy goals.
On any motion for class certification, a plaintiff must initially satisfy each of the four requirements of Rule 23(a). The plaintiff must show sufficient numerosity of class members such that joinder is impracticable; commonality of factual and legal issues; typicality of the named plaintiff's claims; 7 Benjamin Kaplan, A Prefatory Note, 10 BC Indust & Comm L Rev 497 (1969) (noting "the dual missions of the class-action device: (1) to reduce units of litigation by bringing under one umbrella what might otherwise be many separate but duplicating actions; (2) even at the expense of increasing litigation, to provide means of vindicating the rights of groups of people who individually would be without effective strength to bring their opponents into court at all"). For a more recent and expansive view of the underlying policy goals of the class action mechanism, see Mary J. Davis, Toward the Proper Role for Mass Tort Class Actions, 77 Or L Rev 157,168-72 (1998) .
8 See Richard A. Posner, Economic Analysis of Law § 21.9 at 624-32 (Aspen 5th ed 1998) (analyzing efficiencies associated with the class action device).
9 The Supreme Court has consistently recognized the value of this policy goal. See, for example, Amchem Product, Inc v Windsor, 521 US 591 (1997) :
The policy at the very core of the class action mechanism is to overcome the problem that small recoveries do not provide the incentive for any individual to bring a solo action prosecuting his or her rights. A class action solves this problem by aggregating the relatively paltry potential recoveries into something worth someone's (usually an attorney's) labor. Id at 617, citing Mace v Van Ru Credit Corp, 109 F3d 338,344 (7th Cir 1997) . See also Eisen v Carlisle & Jacquelin, 417 US 156 (1974) :
I think in our society that is growing in complexity there are bound to be innumerable people in common disasters, calamities, or ventures who would go begging for justice without the class action but who could with all regard to due process be protected by it. Some of these are consumers whose claims may seem de minimis but who alone have no practical recourse for [renumeration] . Id at 185-86 (Douglas dissenting). For a general discussion of the values of small claimant class actions, see Samuel M. Hill, Small Claimant Class Actions: Deterrence and Due Process Examined, 19 Am J Trial Ad 147 (1995) . and adequacy of representation."In this manner, the relative economies of scale from individual and class litigation can be compared through the numerosity factor, and the potential inefficiencies from the separate litigation of common issues across the country can be measured through the typicality and commonality requirement. 11 Under these provisions there are essentially three types of class actions permissible. A Rule 23(b)(1)(A) class action is often termed an "incompatible standard" class action. It allows a class to be certified when "the prosecution of separate actions by or against individual members of the class would create a risk of inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class." FRCP 23(b)(1)(A). Paradigm cases are suits by taxpayers to invalidate municipal actions or suits by shareholders to compel the declaration of a dividend. A Rule 23(b)(1)(B) class action is often termed a "limited fund" class action. It allows a class to be certified when there is a risk that "adjudications with respect to individual members of the class ... would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests." FRCP 23(b)(1)(B). Paradigm cases are a suit against a potentially insolvent defendant or a suit where damages arising out of an accident are limited by statute. Finally, a Rule 23(b)(2) class action is often termed an "injunctive" class action. It allows a class to be certified where the defendant "has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole." FRCP 23(b)(2). The paradigm cases are school desegregation and institutional restructuring cases. The Advisory Committee added two requirements for Rule 23(b)(3) class actions." First, a plaintiff must establish that factual or legal issues common to the class predominate over individual issues so that the efficiencies of a class action are readily apparent. 9 The federal courts have consistently interpreted this prerequisite to require that common issues constitute a significant part of the individual's claims. Second, a plaintiff must demonstrate that a class action is superior to other forms of litigation, such as individual actions or permissive joinder.
2 ' A district court considers several factors at this juncture, but of these factors, the difficul- Litigation, 111 FRD 675, 684-87 (N D Cal 1986) ; In re Activision Securities Litigation, 621 F Supp 415,430 (N D Cal 1985) ; In re Seagate Technologies Securities Litigation, 115 FRD 264,269 (N D Cal 1987); Ettinger v Merrill Lynch Pierce Fenner & Smith, Inc, 122 FRD 177,183 (E D Pa 1988); Margaret Hull Foundation, Inc v Atlantic Financial Management, Inc, 1987 WL 15884, *6 (D Mass 1987 .
FRCP23(b)(3).
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See Watson v Shell Oil Co, 979 F2d 1014 ,1022 (5th Cir 1992 ("In the context of mass tort litigation, we have held that a class issue predominates if it constitutes a significant part of the individual cases."); Jenkins v Raymark Industries, Inc,782 F2d 468,472 (5th Cir 1986) (noting that "[i] n order to 'predominate,' common issues must constitute a significant part of the individual cases"); In re Asbestos School Litigation, 104 FRD 422,431-32 (E D Pa 1984) (noting that when "common questions ... [are] a significant aspect of the case" certification is allowed) (citation omitted).
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FRCP23(b)(3). 22 FRCP 23(b)(3) reads:
The matters pertinent to the findings [of superiority] include: (A) the interest of members of the class in individually controlling the prosecution or defense of separate actions; (B) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficulties likely to be encountered in the management of a class action. ties likely to be encountered in the management of a class action have been "the most hotly contested and the most frequent ground for holding a class action is not superior. ' ' u In this respect, the superiority/manageability analysis balances the underlying policy aim of supporting negative value suits and promoting judicial efficiency with the complexity that such an action may entail. The tension between modem choice-of-law doctrine and Rule 23(b)(3) gives rise to the so-called "choice-of-law problem." Since a district court may have to apply the laws of each individual class member's state of domicile to each individual class member's claims, and the laws of the several states may vary considerably, a district court may reason that common questions of law do not predominate2 Moreover, since a judge would then face the allegedly "impossible task" of instructing a jury on the nuances and intricacies of the laws of the fifty states,n a district court may also determine that a nationwide Rule 23(b)(3) class action would be wholly unmanageable. With Rule 23(b)(3)'s twin requirements frustrated, a district court may have no choice but to deny class certification.
In Castano v American Tobacco Co, 29 the paradigmatic example of the choice-of-law problem, a nationwide class of addicted smokers brought an action against various tobacco companies and tobacco research institutes.no The plaintiffs claimed defendants "failed to inform consumers that nicotine is addictive" and deliberately "manipulated the level of nicotine in cigarettes to sustain their addictive nature., 3 ' The plaintiffs further alleged that such conduct amounted to fraud, negligence, breach of warranty, intentional infliction of emotional distress, and a violation of consumer protection statutes, among other claims.3 The district court granted plaintiffs' motion for class certification pursuant to Rule 23(b)(3).
The Fifth Circuit reversed on the ground that the district court's cursory analysis failed to consider how variations in state law affect predominance and superiority, and consequently, the district court neglected its obligation to conduct a "rigorous analysis" of Rule 23(b)(3)'s requirements. 33 Moreover, the Fifth Circuit believed that the class could not satisfy Rule 23(b)(3)'s superiority requirement because choice-of-law difficulties would present a serious obstacle to conducting a trial on the merits.' Although Castano is not the catalyst of the modem trend, the 34 Id at 748-52. The Fifth Circuit also believed that superiority could not be established because class certification would create settlement pressure on the tobacco companies. In addition, the comprehensiveness of the Fifth Circuit's opinion has presented the federal courts with a towering precedent that has been consistently used to resist certification of Rule 23(b)(3) nationwide class actions on choice-oflaw grounds, and as a result, a strong presumption has taken root in the case law.
D. Proposed Solutions
Several legislative proposals have been proffered to resolve the choice-of-law issue, including the enactment of national legal standards 35 and the American Law Institute's proposed adoption of a uniform federal choice-of-law rule.3 Yet Congress has remained hesitant to enact national legislation in an area that raises such difficult issues of comity, federalism, and congressional power.3
Fifth Circuit noted that an "immature" mass tort class action necessitates a prior track record of trials from which a district court can draw on the information necessary to consider superiority; the speculative nature of the claim that a crippling judicial backlog of individual cases would result from decertification; the novelty of the addiction-as-injury theory of liability; and a wide range of other reasons. At the same time, however, the Fifth Circuit noted that "[t]he most compelling rationale for finding superiority in a class action-the existence of a negative value suit-is missing in this case," which may imply that the superiority analysis may have produced a different result if the case had been a negative value suit. Id at 748. In addition, there have been several controversial judicial efforts and scholarly proposals that endeavor to apply a single law to the class as a whole to overcome the choice-of-law problem.2 Fst, in In re School Asbestos Litigation,3 the Third Circuit alluded to the possibility of applying the law of the most restrictive state to the class.° Second, in In re Bendectin Litigation, the Sixth Circuit attempted to establish a form of consent theory by allowing the parties to opt-in to a class action that would be governed by a particular state's law. 2 Third, at least one district court has applied a "national consensus" law to overcome the predominance and manageability concerns of nationwide Rule 23(b)(3) actions.
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Faith and Credit Clauses). But see Linda S. Mullenix, Federalizing Choice of Law for Mass-Tort Litigation, 70 Tex L Rev 1623 ,1636 (1992 (suggesting that the ALI proposal may be unconstitutional because a federalized choice-of-law regime "effectively means that the Commerce Clause, the Full Faith and Credit Clause, and the Judicial Power Clause trump the 10th Amendment").
38
Since the author believes that these proposals are deeply flawed for reasons suggested herein, they are not advocated by this Comment. However, for a general discussion of these approaches, see Jay Tidmarsh and Roger H. Trangsrud, Complex Litigation and the Adversary System ch 7 at § B (Foundation 1998).
39 977 F2d 764 (3d Cir 1992) . 40 Id at 796-97 (instructing the district judge on remand to examine the Shutts decision carefully before submitting the case to the jury according to the law of the most restrictive state). Although the issue has not been decided, it seems clear that the Shutts decision would foreclose such a possibility, unless the most restrictive state happened to be a state that had significant contacts or an aggregation of contacts with the litigation so as to render the choice of law neither arbitrary nor unfair. In addition, the application of the law of the most restrictive state would blatantly ignore the Klaxon analysis of state choice-of-law methodology. See Part III.A.
41
857 F2d 290,295,302-03 (6th Cir 1988) (upholding the district court's offer of the right to opt in to a class action under Ohio law to consolidated parties).
42 Id at 295,302-03. However, in the Bendectin litigation, Merrell Dow Pharmaceuticals, the manufacturer of Bendectin, was headquartered in Ohio-the forum state. As noted in Part III.A, the Shutts test authorizes the selection of a single state's law in such circumstances, which may suggest that the opt-in procedure cannot be accomplished independent of that primary analysis. Moreover, as also noted in Part III.A, a district court may not select a single state's law independent of the Klaxon analysis of state choice-of-law methodologies. The opt-in procedure may run afoul of this aspect of the choice-of-law analysis. For example, a state's interest in protecting its domiciliaries may not be realized if an individual opts in to a disadvantageous class action, perhaps at the urging of an entrepreneurial plaintiff's attorney.
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In In re "Agent Orange" Product Liability Litigation, 506 F Supp 737,744-46 (E D NY 1979) , the court attempted to assert federal common law to govern a nationwide class of persons exposed to Agent Orange, but the Second Circuit overturned the assertion. See In re "Agent Orange", 635 F2d 987,995 (2d Cir 1980) . On remand, Judge Weinstein, a leading scholar on the issue of choice of law in nationwide class actions, resolved the choice-of-law problem by determining that each of the states would look to the application of a "national consensus" law of manufacturer liability, government contractor defense, and punitive damages. In crafting this solution, he relied on the strong national interest in the Agent Orange litigation. See In re "Agent Orange" Product Liability Litigation, 580 F Supp 690,711-13 (E D NY 1984) . The Second Circuit denied the defendant's petition for a writ of mandamus, emphasizing Judge Weinstein's declared intention to create subclasses if difficulties arose in applying a "national consensus" law. In re Diamond Shamrock Chemicals Co, 725 F2d 858, 861 (2d Cir 1984) .
Although the Supreme Court refused to grant certiorari in the Agent Orange litigation, see Diamond Shamrock Chemicals Co v Ryan, 465 US 1067 (1984 Finally, scholars relying on the Supreme Court's decision in Miree v DeKalb County," which stands for the proposition that federal common law may be used to resolve cases involving peculiarly important federal interests, have advocated the application of federal common law to the choice-of-law determination in nationwide class actions." Nevertheless, despite all of these efforts, the Supreme Court has yet to provide any clear guidance on the issue."6 Consequently, the district courts have rouValp U L Rev 1, 41 n 109 (1993) (arguing that Judge Weinstein "blurred distinctions" and "misinterpreted the laws of the sovereigns he was supposed to construe in order to reach a result he found more palatable"); Mullenix, 70 Tex L Rev at 1635 (cited in note 37) (suggesting that the difference between national consensus law and federal common law is merely semantic Zimmermann, Inc v Challoner, 423 US 3 (1975) , that the Klaxon analysis should not "yield to the more modem thinking of [choice-of-law] scholars." In re "Agent Orange" Litigation, 580 F Supp at 693 (internal citations omitted).
44 433 US 25,31 (1977) ("In deciding whether rules of federal common law should be fashioned, normally the guiding principle is that a significant conflict between some federal policy or interest and the use of state law.., must first be specifically shown."), quoting Wallis v Pan American Petroleum Corp, 384 US 63,68 (1966 172-73 (1985) (arguing that federal common law should be applied in national mass tort cases). But see Mullenix, 70 Tex L Rev at 1635 (cited in note 37) ("In short, the legal profession has a longstanding, collective psychological block with regard to even the mention of federal common law, and its occasional messengers are typically received with polite disregard."); Andreas E Lowenfeld, Mass Torts and the Conflict of Laws: The Airline Disaster, 1989 U Ill L Rev 157,170 (finding the notion of a federal common law of choice of law "quite hopeless").
46 Although the Court has delineated the constitutional dimension to choice of law in nationwide class actions, see Part III.A, it has not resolved the more difficult Klaxon issue within that constraint and that issue's relation to Rule 23. For a discussion of the Supreme Court's reluctance to decide this issue, see Louise Weinberg, Choice of Law and Minimal Scrutiny, 49 U Chi L Rev 440 (1982) (suggesting that the Court's impossible caseload of arguably greater significance means that it simply lacks the time to fashion the necessary law to elaborate a significant and coherent constitutional theory of choice of law in nationwide class actions); Bird, Note, 96 Yale L J at 1078-79 (offering additional explanations of the lack of guidance from the Court). Moreover, in the absence of such guidance, the district courts have been reluctant to innovate because of the fear that a nationwide class action may take many years, perhaps even a decade to litigate. Thus, a common defense tactic tinely conformed to the prevailing presumption in the federal appellate courts and denied most attempts to certify nationwide Rule 23(b)(3) class actions. As a result, the efficiencies of proceeding as a class are lost, a large number of plaintiffs with small claims are left without an effective method of vindicating their rights, and the policies underlying Rule 23 are defeated.
II. OVERCOMING THE PREDOMINANCE REQUIREMENT
Any analysis of the choice-of-law problem in Rule 23(b)(3) nationwide class actions should begin with the text of Rule 23 itself. On a motion for class certification pursuant to Rule 23(b)(3), the plaintiff bears the burden of proving that a potential nationwide class action raises common questions of law or fact that predominate over any individual questions." Many federal district courts are troubled by predominance issues in nationwide Rule 23(b)(3) class actions on choice-of-law grounds because of the federal appellate courts' strong presumption that the lack of common issues of law cannot be overcome. In Castano;' the Fifth Circuit, assuming the laws of the fifty states were applicable, believed that the resulting disparity in legal issues magnified the potential factual differences exponentially, thereby swamping the class with individual issues and defeating predominance. It may be, however, that the federal appellate courts have neglected the text of the rule itself. Indeed, it has been nearly two decades since the Illinois Supreme Court, in Miner v Gillette Co, o made the simple but frequently overlooked observation that Rule 23(b)(3)'s predominance requirement is phrased in the disjunctive, not in the conjunctive.' Rule 23(b)(3) does not require common questions of law and fact to predominate; it requires that common questions of law or fact predominate. Thus, if common questions of fact predominate, but common questions of law do not, a district court should not refuse class certification on predominance grounds based on the choice-of-law problem alone. 52 on motions for class certification has been to trot out a parade of horribles highlighting the potential length and complexity of a nationwide class action. See Sheila Birnbaum, et al, How to Prevail in the Class Certification Battle: Strategies for Defendants, paper presented at American Bar Association, National Institute on Class Actions (June 12, 1998), available on Westlaw at N98CACB ABA-LGLED E-1, and since most class actions settle before trial, the reality has never been tested. Conversely, where neither common questions of law nor fact predominate, there would be no efficiencies to be gained by proceeding as a class. A nationwide Rule 23(b)(3) class action would become essentially a consolidation of thousands of individual trials with varying factual and legal scenarios. Accordingly, a district court may properly refuse class certification in such cases. However, as noted above, the class of cases in modem complex litigation where neither common questions of law nor fact predominate may be quite small.
FRCP23(b)(3).
III. MANAGING A NATIONWIDE RULE 23(B)(3) CLASS ACTION
Since the choice-of-law problem is likely to create predominance objections only in rare cases, the crux of the choice-of-law problem must be rooted in Rule 23(b)(3)'s manageability requirement. In Castano,'m the Fifth Circuit stated that the choice-of-law problem may render class certification "ipso facto" improper on manageability grounds." The Fifth Circuit's underlying assumption was that any differences or nuances in the laws of the fifty states are per se unmanageable. As a result, the district courts, citing Castano, have routinely denied certification of nationwide classes by merely highlighting a small, random hodge podge of variations in state law, thereby avoiding the duty to conduct a rigorous analysis.' [67:835
The most common and problematic manageability concern is the "impossible task of instructing a jury on the relevant law (the law of fifty different states)."' 9 A nationwide Rule 23(b)(3) class action "would require the jury not only to assimilate and analyze all of the complicated testimony in each case, but also to apply their factual findings to a host of complex legal principles within each issue and each case."'6 As Judge Posner recently stated, state laws may vary in nuance, " [b] ut nuance can be important," 6 ' and it is widely believed that a district court would have to instruct a jury on such intricacies. Consequently, a district court must have a method of mitigating such jury difficulties before certifying a na- Kimbrell's, Inc, 577 F2d 216,225 n 25 (4th Cir 1978) (stating that issues in class action were not so complex that they could not be effectively and efficiently decided by a jury).
In addition, some modem legal scholarship seems to support a complexity exception to the right to a jury trial. See, for example, Joseph C. Rev 829,848 (1980) (arguing that there "seems to be no good historical foundation for the argument that plaintiffs may be denied the right to a jury trial because their cases are complex").
If a jury is not required, then the manageability analysis should be focused on the judge's ability, as the trier of fact, to ascertain the meanings of the laws of the fifty states and apply a given set of facts to them in reaching a verdict. Yet, the proposition remains highly controversial, and as such, a district court should consider its applicability with some skepticism. Of course, under Rule 39(a)(1), the parties may also consent to a bench trial. See FRCP 39(a)(1).
60 In re Consolidated Parlodel Litigation, 182 FRD 441,447 (D NJ 1998) (denying plaintiffs' motion for consolidation of actions stemming from injuries allegedly caused by a prescription drug).
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In re Rhone-Poulenc Rorer, Inc, 51 F3d 1293 ,1300 (7th Cir 1995 natively, a federal court may be able to adopt grouping and subclassing techniques to overcome any manageability concerns. Although these proposals depend on the circumstances of any given case, they at least defeat the notion that the choice-of-law problem renders a nationwide class "ipso facto" unmanageable. In light of the policies underlying Rule 23(b)(3), a federal district court should seriously consider whether these proposals would resolve the manageability concerns created by the choice-of-law problem before denying certification.
A. Can a Single Law Be Applied to a Nationwide Class?
In theory, the best way to overcome the task of instructing a jury on the laws of the fifty states is to avoid the problem altogether by applying a single law to the class. As is noted in Part I.D, there have been several creative attempts by district courts to apply a single law to a nationwide class. The Supreme Court's decision in Phillips Petroleum Co v Shutts, 2 however, has limited the amount of judicial creativity by articulating constitutional safeguards on the choice of applicable law in nationwide class actions.
In Shutts, the Court, against the background of the Full Faith and Credit' and Due Process Clauses"' of the Constitution, established a twoprong test for the choice of applicable law in a nationwide class action. In Shutts, a Kansas state court certified a class action brought by lessors of gaslands against Phillips and other lessees for interest allegedly due on royalty payments. ' The class of lessors, consisting of 28,100 members, owned land in eleven states; however, less than 3 percent of the plaintiffs and 1 percent of the leases had any connection with the state of Kansas.'6 Nevertheless, the Kansas court applied Kansas contract and equity law to every claim in the case. The U.S. Supreme Court affirmed the trial court's assertion of jurisdiction over the plaintiff class members, but reversed its application of Kansas law to the action.6 The Court declared that if there is no material conflict between the forum state's law and that of any other state, then there is no constitutional objection to the application of a single, essentially uniform, legal standard.9 However, if there is a material conflict between the laws of the respective states-that is, if variations in state law exist-a district court's selection of a single law is permissible only when the state has a "significant contact or significant 62 472 US 797 (1985) .
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US Const Art IV, § 1. [67:835 aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair." 7 After crafting the two-pronged Shutts test, the Court proceeded to the facts of the case. Although noting that the Kansas court failed to determine adequately whether Kansas contract and equity law materially conflicted with the law of a number of states with an interest in the litigation, such as Texas and Oklahoma, the Court proceeded to base its decision on the second prong of the Shutts test. The Court held that the mere fact that Phillips Petroleum owned property and conducted business in Kansas did not constitute the minimum level of "significant contact or significant aggregation of contacts" such that Kansas had a "state interest" in the litigation, and therefore the decision to apply Kansas law to the class was "sufficiently arbitrary and unfair as to exceed constitutional limits." The Court, however, left open the possibility that a single law could be applied to a nationwide class if the Shutts test is satisfied.
US Const
Constitutional restraints:
The Shutts test and the significance of contacts.
Although it may be possible to read Shutts as foreclosing the possibility of applying a single law to the claims underlying a nationwide class action, some district courts have asserted that the Court did not foreclose the possibility of the application of forum law, or the law of another state, to a nationwide class.7 While conducting business and owning property in a particular state did not constitute significant contacts in Shutts, the Court has never articulated the exact nature of the contacts that would be sufficient. As a result, district courts have assumed the task of fleshing out the nature of the contacts that would be sufficient to render the selection of a single law consistent with Shutts's constitutional limitations.
As a starting point, some commentators note that contacts sufficient to justify application of a single law must be more significant than contacts sufficient to create personal jurisdiction. 3 Forum Interests in Matters Distant, 134 U Pa L Rev 913, 922-23 (1986) (noting that "the consequences of reaching out to assert jurisdiction may not be as severe as the consequences of reaching out to apply forum law"). In order for personal jurisdiction to lie, a district court must have minimum contacts with the litigation. In contrast, in order for a district court to apply forum law, or a single state law, to the controversy, a district court must have significant contacts or an aggregation of contacts creating state interests such that the choice of law is neither arbitrary nor unfair.
2000]
The University of Chicago Law Review
International Shoe Co v Washington, 7 a district court may exercise personal jurisdiction over a defendant if the forum has "minimum contacts" with the litigation. Yet, even after personal jurisdiction is established, a district court may not apply a single state's law to the class unless that law meets the higher threshold of "significant contacts" required by the Shutts test. 75 Bootstrapping is prohibited.
There have been, however, a number of cases where a nationwide class has been able to establish the higher threshold of significant contacts such that a single state's law can be applied to the action. 
75
Since a plaintiff may bring suit almost anywhere under Shutts's jurisdictional holding, a plaintiff should consider the significance of the contacts of the prospective forum states and their respective choice-of-law rules in selecting a forum in which to bring suit. It is imperative that a plaintiff bring a motion for class certification in a state that would support the application of a single law. If the plaintiff should mistakenly bring suit in a state that does not support the application of a single law, he should voluntarily dismiss the case pursuant to Rule 41(a). Otherwise, if the plaintiff brings an action in an inappropriate forum and afterwards seeks to transfer the action to a forum with more significant contacts, the Supreme Court's decision in Ferens v John Deere Co, 494 US 516 (1990), would require each of the transferor state's choice-of-law rules to govern the selection of the applicable law, thereby needlessly compounding the choice-of-law analysis. Id at 522-23. Of course, it may be the case that a particular plaintiff lacks the necessary resources to bring an action in the state with the requisite significance of contacts to satisfy the Shutts test. However, in a nationwide Rule 23(b)(3) class action where the cause of action itself depends on forum selection, it may be appropriate to consider the plaintiffs ability to do so as part of Rule 23(a) ' The Shutts analysis, however, must be informed by state choice-oflaw doctrine. In Shutts, Justice Rehnquist warned that a state may not manufacture contacts or manipulate the Klaxon analysis so as to select a single law and thereby satisfy Rule 23(b)(3)'s requirements. 8 ' Although Shutts functions as a constitutional backstop against which a district court may select the law applicable to a nationwide class action, the Klaxon requirement that a federal court apply the choice-of-law methodology of the state in which it sits remains the fulcrum through which all choice-oflaw inquiries must pass. As a result, a district court may not create a theoretical legal standard out of thin air." More importantly, although a court may be able constitutionally to select a single law to apply to the class consistently with the Shutts test, the court may be foreclosed frbm considering such a possibility by Klaxon's obligation to apply the forum state's choice-of-law methodology. (1987), a California appellate court went a step further and held that it was reversible error to fail to consider the possibility of a single governing law on a motion for class certification. Id at 612.
81 Shutts, 472 US at 821. 82 It is important to distinguish between a district court's application of a single state's substantive law to a class pursuant to a Klaxon-Shutts analysis and a district court's creation of a single law to be applied to the class on its own initiative. For example, in Wadleigh v Rhone-Poulenc Rorer, Inc, 157 FRD 410 (N D M 1994) , a district court certified a nationwide class action brought on behalf of hemophiliacs infected with the HIV virus as a consequence of using Rhone-Poulenc's blood solid products. To finesse the tension between Rule 23 and the choice-of-law problem, the court contrived a "national amalgam" approach, which merged the negligence standards of the fifty states and the District of Columbia into a single substantive standard. In In re Rhone-Poulenc Rorer, Inc, 51 F3d 1293 ,1300 (7th Cir 1995 , the Seventh Circuit reversed. Judge Posner's majority opinion properly equated the district court's "esperanto" standard to the creation of federal common law, which was banished forever in Erie Railroad v Tompkins. The distinction between the former and latter applications of a single law is that the former respects state sovereignty, but reaches a compromise with interstate comity short of due process concerns. In contrast, the "national amalgam" approach is utterly divorced from any concerns with state sovereignty, comity, and due process.
Assuming the Shutts test is met, a district court may be able to resolve the choice-of-law problem by tying the Klaxon analysis to the policies underlying Rule 23(b)(3) in order to justify the application of a single state's law to the entire class. The Klaxon analysis is a subjective inquiry requiring a balancing of loosely defined factors and ambiguous interests, and as a result, a district court retains a tremendous amount of discretion. Consequently, in interest analysis states, a district court may be able to frame the analysis of the relative interests of the various states to favor the application of a single state's law to the claims of the class as a whole. resulted in the applicability of all fifty states' laws then a nationwide class action could never be certified and the policies underlying Rule 23 would be defeated. 8Therefore, the court held that a foreign state's interest in the maintenance of a class action at all outweighs its interest in the application of its own laws to its residents, and consequently, the law of the forum state should be applied.n In this manner, a district court may refocus the Klaxon analysis on the policy of distributing greater justice to 85 See In re Activision Securities Litigation, 621 F Supp at 438 (allowing certification of a single legal issue to promote the policies of Rule 23). As noted in Part III.B, however, the author challenges the notion that a class action proceeding under the laws of the fifty states could never be managed.
86 In re Activision Securities Litigation, 621 F Supp at 438. However, before a district court may invoke this analysis, it must confirm that the premise holds true-the potential class action should be a negative value suit such that litigation costs outweigh the potential value of unaggregated, individual claims. Moreover, even if a negative value suit is not present, a district court should consider the extent that litigation costs in general become prohibitive in Rule 23(b)(3) nationwide class actions. See McBride v Galaxy Carpet Mills, 920 F Supp 1278 ,1285 (N D Ga 1995 ("[E] ven plaintiffs with claims of $100,000 or more cannot, as a practical matter, afford to retain the expert witnesses, laboratories, and discovery documents needed to properly prosecute their claims.") (internal citations omitted). small plaintiffs in negative value suit scenarios, and a nationwide class may proceed without any management difficulties.
B. The Grouping and Subclassing Technique
Alternatively, if the laws of the fifty states must apply to a nationwide class, a viable method for overcoming manageability concerns remains. Modern trial management techniques, such as grouping and subclassing, make it possible for a district court to manage large, complex cases in a manner foreign to the common law. Indeed, the Federal Rules of Civil Procedure, the Manual for Complex Litigation,' and the Civil Justice Reform Act of 19908 all seem to encourage active experimentation with such techniques in modern complex litigation. Although it may take several years for a court to manage a Rule 23(b)(3) nationwide class action employing such techniques, the greater economies of scale, time, and effort derived by consolidating a nationwide class action in a single forum, coupled with the plaintiffs' inability to vindicate their rights without a collective action procedure, suggests that a court should give grouping and subclassing serious consideration.
The use of Rule 23(c)(4)(A) to isolate core issues.
In evaluating the manageability of a 23(b)(3) class action, a district court's first task should be to reduce the number of legal issues and subissues to manageable proportions. Although there is some doubt as to its constitutionality, under Rule 23(c)(4)(A), a district court is empowered to certify a class with respect to particular issues only.0 As the ALI's Complex Litigation Project recognizes, by isolating core issues that are common to and typical of the class members, such as general causation, negligence, failure to warn, and the defectiveness of a product, a district court may properly grant a partial nationwide Rule 23(b)(3) class certifi- 89 See Complex Litigation Project at 147 (cited in note 35) (stating that "[t]he major constitutional challenge to issue severance is whether the procedure impinges upon the parties' traditional rights to a jury trial" because uncertified individual and subsidiary issues would be tried by a different jury).
90 See Joseph Sanders, From Science to Evidence: The Testimony on Causation in the Bendectin Cases, 46 Stan L Rev 1, 73 (1993) (noting that bifurcating cases into separate issues may be one way of avoiding the problem of having factfinders grapple with complex scientific evidence in mass tort cases). But see, for example, Castano v American Tobacco Co, 84 F3d at 745 n 21 ("Severing the defendants' conduct from reliance under Rule 23(c)(4) does not save the class action. A district court cannot manufacture predominance through the nimble use of subdivision (c)(4).").
cation on core liability issues. 9 'Once the partial nationwide class action resolves the core liability issues, each class member may then employ offensive collateral estoppel on those issues in subsequent individual actions to resolve the individual issues severed at the initial stage of class certification.?
Although a plaintiff may resist the severance of issues based on the perception that severing issues produces a sterile trial, the objection begs the question whether a nationwide class in a negative value suit scenario would be better off with a sterile trial or no trial at all. Indeed, the severance of core issues in a nationwide Rule 23(b)(3) class action may achieve a more equitable equilibrium between the legitimate concerns of both plaintiffs and defendants on a motion for class certification.
2. The relative uniformity prediction and the grouping and subclassing technique. Once the subsidiary issues are severed, a district court should examine the relevant states' laws on the core liability issues with an eye towards overcoming the choice-of-law problem. The court may be surprised by what it finds. According to Larry Kramer's "relative uniformity" prediction, "there will never be fifty different substantive rules, or even fifteen or ten. States tend to copy their laws from each other, and many use identical or virtually identical rules. In practice, the court will seldom have to deal with more than three of four formulations."4 Many 93 Note that a defendant may complain about the settlement pressure created by a certification of a Rule 23(b)(3) nationwide class action, see In re Rhone-Poulenc Rorer, Inc, 51 F3d 1293 ,1298 , 1300 (7th Cir 1995 . A partial class certification may help eliminate such pressures. Indeed, an influential empirical study has noted that, although defendants win in only 42 percent of ordinary personal injury cases tried to completion, they prevail in 79 percent of cases in which core issues are severed. Maurice Rosenberg, Court Congestion: Status, Causes and Proposed Remedies, in Harry W. Jones, ed, The Courts, The Public and the Law Explosion 29,48 (Prentice-Hall 1965) (analyzing the numerous procedural innovations with which overburdened trial courts have experimented). Thus, a rational defendant in a high stakes class action would have little reason to fear trial and settle. At the same time, although a sterile trial may diminish a plaintiff's leverage in settlement discussions and sympathy before the jury, there is nothing inherently prejudicial about such a procedure. Moreover, plaintiffs bringing a nationwide Rule 23(b)(3) class action, especially in negative value suit scenarios, clearly benefit more from a one in five chance of victory than from the likely situation in which no trial occurs at all.
94 Larry Kramer, Choice of Law in Complex Litigation, 71 NYU L Rev 547,583 (1996) (downplaying the number of actual differences between different states' laws). district courts have wrestled with the relative uniformity prediction in a wide array of legal contexts. 9 For example, in In re Asbestos School Litigation,26 the court stated:
One matter, bearing on the manageability of this litigation ... is the applicability of the state law of 54 jurisdictions. At first blush, this aspect of the litigation would seemingly prevent nationwide class certification. However, on further reflection, the problem is not nearly so complex. First, there is substantial duplication among the various jurisdictions as to the applicable law. For example, as to negligence, 51 jurisdictions are in virtual agreement in that they apply the Restatement (Second) of Torts § 388. As to strict liability, the basic test is Restatement (Second) of Torts § 402(a) that one who sells a product in a defective condition unreasonably dangerous to the user is liable. Forty-seven jurisdictions have adopted strict liability theories and all of them start with the concept of a defective product." ' The utility of the relative uniformity thesis is that it facilitates the ability of a district court to employ the grouping and subclassing techniques.
The grouping and subclassing techniques are essentially two alternative methods of trying a nationwide class action on the merits. In general, a district court should consider the grouping option first because of the larger economies of scale derived from proceeding as a single class. The grouping technique is a simple technique whereby a district court organizes a single class into the three or four groups of representative state law predicted by the relative uniformity thesis. The judge may then ask the jury to return separate verdicts based on the core liability issues as defined by each of the clusters of representative state law. In some circumstances, however, the grouping procedure may be foreclosed as an option. 4)(B) , an unmanageable class "may be divided into subclasses and each subclass treated as a class. "99 In Amchem Products, the Supreme Court encouraged subclassing as a practical alternative when a class as a whole does not meet Rule 23(b)(3)'s requirements.' ® Since a district court may provide separate representation for each subclass pursuant to Rule 23(c)(4)(B), the tension with Rule 23(a)'s adequacy of representation requirement is relieved. '°' As a result, a district court may then send each of the three or four subclasses to different juries for a verdict on the core liability issues based on the representative state law of the subclass.
Thus, the grouping and subclassing techniques provide a method of organizing legal claims in order to drastically reduce, simplify, and narrow the number of legal issues at trial, thereby making the prospect of a nationwide class action seem less overwhelming at the certification stage. More specifically, the techniques allow a district court to avoid the task of instructing a jury on the laws of the fifty states. As such, a district court should seriously consider their potential for mitigating the choice-of-law problem on a case-by-case basis.
3. Ascertainment and cluster allocation.
The proposed grouping and subclassing technique, however, may only move beyond theory into practice if a district court possesses a coherent method of ascertaining the laws of the fifty states and assigning them to a particular cluster of state laws. a) Ascertainment. Some commentators have suggested that a district court's ability to group and subclass claims does not reduce manageability concerns because a court cannot confirm the relative uniformity thesis without substantial initial difficulty in ascertaining the laws of the fifty states. I. However, the assertion ignores the reality of modem complex litigation. In recent times, "every [class action] lawyer has [conducted] a flicts of interest).
FRCP23(c)(4)(B).
100 521 US at 627. 101 Some commentators assert that subclassing results in fifty-plus sets of attorneys representing the class, imposing costs that exceed any benefits to the class. See Miller and Crump, 96 Yale L J at 66-67 (cited in note 98) (tempering "with realism" judicial subgrouping of classes). However, the argument effectively ignores the relative uniformity thesis. A district court would never need to certify fifty different subclasses and sets of attorneys; it would only need to certify a handful of subclasses represented by a small number of class counsel.
102 Miller and Crump, 96 Yale L J at 64-65 (cited in note 98).
[67:835 fifty state search at some time in his or her career."' 3 Once a law firm prepares a multi-state comparative analysis of a particular legal claim, the marginal cost of ascertaining the same legal issues in future nationwide class actions is quite small, especially considering that the small circle of class action attorneys tend to be repeat players. Although the litigants typically proffer such multi-state analyses of the laws on a motion for class certification, a district court should insist on its inclusion.4 Once the initial proffer of the states' laws is made, a district court may then crossreference these analyses with the growing body of independent comparative multi-state analyses, which are less likely to be skewed by adversarial bias." Thus, a district court has a method for reducing the task of ascertaining the meanings of the laws of the fifty states.
In addition, some commentators have expressed concern with the problem of ascertaining unsettled state law. ' , However, after the Supreme Court's decision in Sun Oil Co v Wortman,'°7 this concern has become moot. In Sun Oil, the Court held that the Constitution is violated only when clearly established foreign law conflicts with forum law and such conflict is brought to the court's attention.' Thus, since a court is not required to consider unsettled state law, its task of ascertaining the laws of the several states is simplified. For instance, in Sollenbarger v Mountain States Telephone and Telegraph Co,9 a district court, relying on Sun Oil, 103 Kramer, 71 NYU L Rev at 584 (cited in note 94). 104 Indeed, in nationwide class actions, it may be appropriate to consider a class attorney's ability to proffer such a study as part of Rule 23(a)'s adequacy of representation inquiry. If the class attorney is unable to produce such an analysis for economic reasons, the class should be allowed to seek alternative representation.
105 "A substantial body of work product is being developed to update and expand upon the early multistate analyses submitted in School Asbestos and other cases, with respect to the most commonly asserted multistate claims: fraud, negligence, strict liability, conspiracy, deceptive trade practices (consumer protection statutes), and breach of warranty." Elizabeth J. Cabraser, The Road Not Taken: Thoughts on the Fifth Circuit's Decertification of the Castano Class, paper presented at ALI-ABA Course of Study, Civil Practice and Litigation Techniques in the Federal Courts (Aug 14, 1996) , available on Westlaw at SB24 ALI-ABA 433, *443 n 14 (collecting references and noting that appellate opinions increasingly have begun to require pre-certification comparative legal analysis of the laws of the fifty states). See also Richard Leiter, ed, National Survey of State Laws (Gale 3d ed 1999). Presumably, major legal publication companies will soon respond to meet the demand as well.
106 See Miller and Crump, 96 Yale L J at 63-65 (cited in note 98) (linking the difficulty of ascertainment with judicial imposition of judges' policy preferences or facile assumptions that other states would accept the forum's law). As one commentator paraphrased Judge Friendly's famous euphemism, a district court presiding over a nationwide Rule 23(b)(3) class action may be required to "determine what the courts of a dozen states would think the courts of a dozen different states would think on questions about which none of the courts have thought." Barbara Ann Atwood, The Choice-of-Law Dilemma in Mass Tort Litigation: Kicking Around Erie, Klaxon, and Van Dusen, 19 Conn L Rev 9,11 (1986) (advocating a general federal choice-of-law rule).
107 486 US 717 (1988) . 108 Id at 731 (affirming a Kansas Supreme Court holding that defendant was liable for interest on certain previously suspended gas royalties).
109 121 FRD 417 (D NM 1988) (granting plaintiffs' motion for class certification in antitrust and certified a multi-state class action. Since the Restatement governed the contractual issues in almost all the states, and the three states that had not ruled on the issue were deemed not to have clearly established law, the court held that the choice-of-law problem was inoperative. 0 Thus, since it does not have to consider unsettled state law or a conflict not brought to its attention, a district court's ability to ascertain the laws of the several states is simplified even further. The process has become one of assimilation instead of ascertainment, and although the assimilation process "may not be fun, it is far from impossible.""' b) Cluster allocation. Assuming a district court can ascertain the meanings of the laws of all fifty states, the court still needs a viable method of assigning those state laws into the three or four clusters predicted by the relative uniformity thesis. As Judge Posner recently recognized, "[t]he law of negligence ... may ... differ among the states only in nuance. But nuance can be important.... Since not all laws can be grouped into three or four clusters perfectly, ' 3 the question of the effect to be given to nuances in state law is crucial to a judge's ability to group and subclass.
As noted earlier, in Shutts, the Court adopted a two-part test to restrain the application of a single state's law to a nationwide class action.' The Court sought to curb the so-called "magnet forum phenomenon.' 1 . If a district court could automatically apply its own law to a nationwide class, the plaintiffs could shop for the forum that is most likely to return a favorable verdict or award the greatest damages. A decision binds the class, thereby frustrating the substantive policies of those states whose law could potentially have been applied to the action but which were avoided by the plaintiff's strategic choice of forum. In Shutts, the Court noted that such concerns are inoperative if the conflict between state laws is marginal. 16 If there is no conflict, or the conflict is slight, a plaintiff cannot successfully forum shop. Consequently, the first prong of the Shutts test asks whether a forum's law conflicts "in any material way" with another state's law. ' 121 In Erie, the Supreme Court sought to curb the abuses of the Swift v Tyson regime by relying on the twin policies of deterring forum shopping and the inequitable administration of justice. Erie, 304 US at 74-78. In Shutts, the Supreme Court was similarly concerned with curbing the horizontal "magnet forum" phenomenon-if all states adopted a similar approach, plaintiffs' attorneys would be able to identify the best plaintiffs' forum in every class action. Shutts, 472 US at 820.
122 See Bauer, 74 Notre Dame L Rev at 1264 (cited in note 119) (recognizing that while there has been an extensive consideration of this question in the vertical setting, there has been much less discussion of it in the horizontal setting).
123 Although a bit unclear, the traditional Erie doctrine dates back to Guaranty Trust Co v York, 326 US 99,109 (1945) , where the Court held that a federal court should apply state law if failing to do so would result in a different outcome than would be reached in state court. In Hanna v Plumer, 380 US 460,467 (1965) , the Supreme Court modified the outcome determination test in dicta by tying the Erie doctrine more closely to its twin aims of forum shopping and the inequitable administration of justice and by refocusing the inquiry on the point of view of the litigant choosing a forum.
2000]
court must resolve conflicts of law against the background of the same anti-forum-shopping policy, it is reasonable to suggest that a court transplant the more completely theorized vertical Erie analysis into the horizontal Shutts analysis.
Under a "horizontal Erie doctrine" analysis, a court endeavoring to assign the laws of the fifty states into a manageable number of clusters must compare each of the different states' laws. After identifying potential conflicts, the court should ask: From the point of view of a plaintiff initiating a nationwide Rule 23(b)(3) class action, would the nuance or nuances among the state laws in question be so significant as to render him likely to select a particular forum over another in order to benefit from the difference? If the nuance between state laws is so immaterial that a negative answer is required, a district court may place those laws in the same cluster for grouping and subclassing purposes. Since the Shutts decision contemplates a modest amount of forum shopping while the Erie doctrine leaves no room at all for forum shopping, a district court's horizontal Erie analysis of conflicts should be more flexible than in the vertical context. 4 Thus, a "horizontal Erie doctrine" analysis provides district courts with a manageable test for determining the materiality of any nuances in state laws and thereby facilitates the assignment of state laws into clusters.
In re Telectronics Pacing Systems, Inc... provides an excellent example of how the "horizontal Erie doctrine" could be used in practice. In Telectronics, a nationwide penile implant class action, the defendant attempted to set up the choice-of-law problem as a bar to class certification. The defendant argued that the laws of the fifty states would require instructing the jury on proximate cause in differing ways. For example, in Georgia and Nebraska, the courts were required to instruct the jury on proximate cause. In contrast, in California and Oklahoma, the courts no longer used the term "proximate cause."' 2 6 The defendant asserted that the nuance defeated certification.' 5 The district court, however, found that while some states may have done away with the use of the term "proximate cause" those states still instruct juries on the concept of legal causation; thus, the nuance was a "distinction without a difference.".
124 See Bauer, 74 Notre Dame L Rev at 1274 (cited in note 119) (noting that "the Supreme Court has stated that federal courts sitting in diversity cases must defer to and enforce these differences [in state laws]").
125 172 FRD 271 (S D Ohio 1997) . respective clusters of law. Since a specialized verdict allows a jury to record findings on each issue of fact,"6 it eliminates the need for "explanations of legal issues or hypothetical instructions demonstrating how to apply the law to [a given set of] facts."' 37 A judge may then take the jury's findings of fact and apply them to the clusters.38 Consequently, this aspect of the manageability analysis should be focused on the judge's ability to apply the jury's findings of fact to the respective clusters of law. The specialized verdict is the final tool necessary to avoid the impossible task of instructing a jury on the laws of the fifty states. 39 The specialized verdict also negates the perhaps natural tendency for jurors to average damages claims. In nationwide Rule 23(b)(3) class actions, jurors may be troubled by the fact that differing clusters of state laws necessarily result in differing recoveries for members of the same class because of the amount and scope of damages available under state law. Since class members often have identical injuries, the jury may perceive unfairness and average the damage awards across class members. The specialized verdict, however, allows the judge, who has a more sophisticated understanding of our federal system,"' to avoid juror nullification of the law.''
CONCLUSION
The adoption of Rule 23 demonstrates a commitment to providing all litigants, regardless of the size of their claims, an opportunity to have their day in court. In addition, Rule 23 saves valuable judicial resources by consolidating thousands of claims that would otherwise be tried separately across the country. In recent years, the choice-of-law problem in 140 Some commentators have maintained that class actions based on the varying laws of the several states raise fairness concerns because the principle that persons similarly situated ought to receive similar treatment is violated. See Juenger, 1989 U Ill L Rev at 122 (cited in note 35). Moreover, some commentators lament that such a situation creates inconsistent results amongst the class, which leads to public dissatisfaction with the judicial system. See Bird, Note, 96 Yale L J at 1086-88 (cited in note 37). However, such externalities are merely a product of our federal system. "Choice of law defines the parties' rights. States differ about what those rights should be. Such differences are what a federal system is all about. They are not a 'cost' of the system; they are not a flaw in its operation. They are its object, something to be embraced and affirmatively valued." Kramer, 71 NYU L Rev at 579 (cited in note 94).
141 Similarly, the specialized verdict may further assuage Judge Posner's concern that a district court's certification of a nationwide class creates enormous settlement pressure on the defendants. See Rhone-Poulenc, 51 F3d at 1298-1300. Eliminating the risk of the erroneous or runaway jury in high-stakes class actions gives the defendant one less reason to fear trial and settle prematurely.
nationwide Rule 23(b)(3) class actions has frustrated these policies. This Comment offers a systematic framework for overcoming the choice-oflaw problem in certain circumstances. It offers a number of legitimate ways to avoid the daunting task of applying the laws of the fifty states to each class member's individual claims. Using these methods, a district court should be able to certify a nationwide Rule 23(b)(3) class action in a wide variety of circumstances.
